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ATTORNEY GETs FOUR CASES DISMISSED
WitHIN TEN DAYS

ably be an understatement. The week of February
18, Ethan, an associate in our Livonia office, was
ableto get four cases dismissed.

To say Ethan Vinson had a* good week” would prob-

In one case, Ethan represented a
township where the Plaintiff, afire
chief, had resigned and executed a
Retirement and Rel ease Agreement,
which paid him six months pay.
Thechief thenfiled an actioninthe
circuit court alleging sexual harass-
ment, malicious prosecution, breach
of contract, and hiswifefiledaclaim
for loss of consortium. Ethan filed
a motion for summary judgment
based upon the Retirement and Release Agreement the
Plaintiff signed. The judge accepted Ethan’s arguments
and the motion for summary judgment was granted.

Ethan Vinson

In another case, a police officer in a metropolitan Detroit
township observed an individual weaving in his lane on
April 12, 1999. The officer attempted to make a traffic
stop and the Plaintiff continued driving. After the officer
was finally able to stop him, the Plaintiff exited the car
with his handsin his pockets. When the Plaintiff started
to take his hands out of his pockets, the officer observed,
what he believed to be, aknifein hishand. A policeofficer
from a nearby city, who came to assist the officer, at-
tempted to go over the back of the Plaintiff’s vehicle and
grab him from behind. The Plaintiff turned and stabbed
the officer with the knife, at which time the two officers
fired a total of 16 shots at the Plaintiff. Approximately
seven or eight shots hit the Plaintiff, who was wounded.
The Plaintiff subsequently filed an action in federal court.
Thefederal court granted the Defendant’s motion for sum-
mary judgment, based on the fact that the officer had prob-
able cause to stop the individual; that the individual was
bound over on felony chargesin state court (a conclusive
finding that could not be challenged) and that probable cause

existed to arrest the Plaintiff. The court further found that
the number of shots fired was not excessive and that there
had been no showing that the Plaintiff had been treated
any differently from any other individual.

Another caseinvolved aPlaintiff’sclaim that hisdivorced
wife had sought psychiatric treatment for hisson, and dur-
ing the treatment, the wife and the treating psychologist
from the mental health agency had conspired to deprive
the Plaintiff of his parental rights. Ethan filed a motion
for summary judgment on behalf of the Defendant based
on the fact that there had been no harm to the Plaintiff and
that he had not articulated any federal right that had been
violated. The magistrate agreed with the Defendant and
recommended the Plaintiff’s case be dismissed.

Thelast case Ethan recently got dismissed, involved afire
chief of a metropolitan Detroit city who was terminated
in October 2000. The chief had a hearing before the Civil
Service Commission that upheld the termination. The
Plaintiff filed an action seeking superintending control (ask-
ing a higher court to take over consideration of the case)
and alleging violation of hiscivil rightsashe claimedto be
a person with a disability, harassment, retaliation and
breach of contract. Ethan filed amotion for summary judg-
ment on behalf of the Defendant alleging that the presiding
judge had already disposed of the Plaintiff’s claim for su-
perintending control, and therefore, he could not contest
the termination, and that there was no basis for any other
further claims. The judge agreed and granted the motion
for summary judgment.

Ethanisan experienced trial attorney focusing hispractice
on Employment and Labor Law, Civil Rights, Municipal
Defense and Insurance Defense. He can be reached by
calling our Livoniaoffice at (734) 261-2400 or viae-mail
at evinson@cmda-law.com

Timothy Young, Executive Committee

CMDA ATTORNEYS TO SPEAK
AT BASEMENT
FLoobpinGg CONFERENCE

Timothy Ferrand, a partner in our Roseville office, and Kurt Heise, an associate in our Livonia
office, are speaking at an informative half-day conference on the new sewer exception to governmen-
tal immunity law, which was passed in January 2002. The conference, held by the Michigan Municipal
Risk Management Authority (MMRMA), takes place on Tuesday, March 26 at the Marriott Pontiac at

Centerpoint Hotel.

Tim will provide an overview of case law on sewer back-ups and an update on his Supreme Court case.
Kurt will be leading a discussion on the new sewer exception law and what municipalities need to know,
and do, to comply with the law. Call Kurt at our Livonia office at (734) 261-2400 for more information.
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MICHIGAN LEGISLATURE ENACTED
SEVERAL AMENDMENTS
TO THE GOVERNMENTAL TORT LIABILITY ACT

mental agencies for personal injury and property damage caused

by sanitary and storm sewer backups onto private property, the
Michigan Legidaturerecently enacted several amendmentsto the stat-
uteimmunizing governmental agenciesfromtort liability. On January
2, 2002, Governor John Engler signedinto law Public Act 222 of 2001,
which took immediate effect.

I n an attempt to preserve and define legal accountability of govern-

What might now be called the “sewer backup” exception to govern-
mental immunity adds sections 16 through 19 to the Governmental
Tort Liability Act (GTLA), Michigan Compiled Laws(MCL) 691.1416
through 1419. For thefirst timesincethe GTLA was enacted in 1965,
the Act expressly defines the scope of tort liability for personal injury
and property damage caused by a sanitary or storm sewer backup
onto private property, liability which up until now had municipalities
and the State of Michigan spending millions of dollarsin settlements
to thousands of property owners affected by sewer overflows and
backups.

The new law provides agovernmental entity with immunity from tort
liability for a sewer overflow or backup, unless the occurrence quali-
fiesasa" sawage disposal system event” and the agency owns or con-
trols the portion of the sewer system that causes a backup or dis-
charges into the system.

A “sewage disposa system event” is synonymous with an overflow
or backup. Thedefinition excludes, however, an occurrence where 50%
or more of the cause of the event isan obstruction in a service lead not
caused by the agency, a connection to the sewer system on the af-
fected property (such as a sump system or downspout) or acts of war
or terrorism. These exclusions exemplify the Legislature’s desire to
immunize agenciesfrom backups beyond their control. Adding an ex-
clusion for acts of war or terrorism also results from concerns of po-
tential terrorism directed at municipal water and sewer systems that
have arisen since the terrorist events of September 11, 2001.

Storm sewers, which carry away precipitation and other surface water
runoff, generally adjoin aroad or highway and arethe responsibility of
the governmental agency in charge of theroad. Withtheincreaseinthe
separation of storm and sanitary sewers, the government agency re-
sponsible for the storm sewer is, in many cases, different from the
owner of a sanitary system, which takes away raw sewage from pri-
vate property to a disposal or treatment plant. By specifying that
immunity extends to an entity unless it owns the affected system or
dischargesinto it, the law aims to prevent government agencies from
getting lumped together as defendantsfor theliability of only oneor a
few.

Another significant change affects the rights of persons injured as a
result of sewer backups. A person sustaining bodily injury may not
recover for noneconomic damages, such as pain and suffering or emo-
tional distress, unless the injury resultsin “death, serious impairment
of body function or permanent seriousdisfigurement”. If these phrases
sound familiar, it is because they are the same standards for noneco-
nomic loss found in the Michigan No-Fault Act for motor vehicle li-
ability. The definition of “serious impairment of body function” ex-
pressly incorporates the No-Fault definition of that term. The other
reguirements of the No-Fault Act for noneconomic loss, such as mak-
ing the question of whether an injury constitutes a “serious impair-
ment” a question of law for a court, also apply to sewer liability.

Finally, theamendmentsto the GTLA set forth proceduresthat aclaim-
ant must follow as a condition precedent to filing litigation for prop-
erty damages, beginning with oral or written noticeto the proper agency
within 45 days of theinjury or damage. The government agency then
has an additional 45 days to investigate the incident. If, after this
period, the agency and the claimant cannot agree on aresolution of the
claim, the claimant may file a civil suit for damages. This notice and
investigation process does not apply to claims of bodily injury and
noneconomic | oss.

The sewer amendmentsare the culmination of the Legislature'sefforts
to make uniform the liability for sewer overflows or backups, in the
face of the murky state of the law as it has developed over the past
decade and a half, since the 1986 overhaul of the GTLA.

In 1988, the Michigan Supreme Court recognized the theory of “tres-
pass-nuisance’ as an exception to governmenta immunity from tort
liability, for invasions of property caused by governmental agencies.
The GTLA itself contained no such exception.

Sincethat time, the Michigan courts have applied “trespass-nuisance’
to claims of personal injury and property damage arising from, among
other things, sanitary and storm sewer backups onto private prop-
erty. Indoing so, the various courts have also employed inconsistent
standards of liability, based on their differing interpretations of what
constitutes a “trespass-nuisance” in the context of the governmental
immunity statute and prior case law.

Government agencies have been held liable under principles ranging
from simple negligence, where the government agency failsto act in
the face of asituation of which it knew or should have known, to strict
liability, where aclaimant need prove only that theinvasion camefrom
property owned or controlled by the government, without any sort of
“fault” or even knowledge by the government agency.

The amended sections now guarantee that liability will be predicated
on fault by, at a minimum, a showing that the government agency’s
negligence caused a defect in the system and an ensuing overflow or
backup. The legislation has clarified much of the uncertainty previ-
ously created by differing judicial points of view.

Thetiming of the action by the L egislature and Governor is also note-
worthy. The Michigan Supreme Court recently heard argumentsintwo
cases questioning the continued recognition of the“trespass-nuisance’
exception and the parameters of sewer liability. In October, 2001,
Timothy Ferrand, apartner in our Roseville office, argued on behalf of
the defendant-city in Jones vs. City of Farmington Hills, which the
Court heard with Pohutski vs. City of Allen Park. The Court is ex-
pected to rule on those cases fairly soon.

The new legislation, however, will preempt the Supreme Court’s rul-
ing in Jones, regardless of the outcome, for backups occurring on or
after January 2, 2002. The Legislature and the Governor have thus
ensured that governmental agencieswill continue to be held liable for
sewer events, but only in appropriate cases.

Contact Cummings, McClorey, Davis & Acho for more information
on the amendments to the GTLA.

Anne McClorey McLaughlin
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nne focuses her practice on

Governmental and Liability Defense,
Municipal Law, Insurance and Self-Insurance
Law, No-Fault and Motor Vehicle Liability
Law and Litigation and Appellate Law.

Sheisamember of the State Bar of Michigan
(Public Corporation Law and Appellate Law
Practice sections), the Incorporated Society
of Irish-American Lawyers and Phi Alpha
DeltaLaw Fraternity International .

Annereceived her Juris Doctorate degree, cum laude, from the Uni-
versity of Detroit School of Law in 1987 and her Bachelor of Arts
degreein Political Sciencefromthe University of Michiganin 1984.
Sheworks out of our Livoniaoffice and can be reached by calling
(734) 261-2400 or viae-mail at amclaughlin@cmda:law.com.

NEW STORMWATER
REGULATIONS IN 2003

Learn more about the Phase Two Sormwater Regulations at April Seminar where Kurt Heise will Speak

mandatory regulations concerning stormwater management.
“Phase Two” Stormwater Regulationswill be mandatory for
al Michigan cities, townships and villages with a population over
10,000 and will requireall affected municipalitiesto seek permit cov-
erageby March 2003. Theultimategod of the Phase Two Stormwater
Regulationsistheimplementation of aStormwater Permit, which will
require the community to develop, implement and enforce a
stormwater management program that includes each of thefollowing
SX measures;
A public education program
A publicinvolvement/participation program
Anillicit discharge elimination program
A program for post construction controlsfor
development/redevel opment
A pollution prevention program
A soil erosion control program

The Environmental ProtectionAgency (EPA) has published new

Michigan & so offers an optional “Watershed based” permit. Phase
Two communities will have an option for how to best seek permit
coverage, but they must obtain coverage or be subject to enforcement
(including substantial fines) under the Clean Water Act.

K urt L. Heise focuses his practice
on Environmental Law, Labor and
Employment Law, Municipal Law, Labor
Contract Negotiations, Labor Arbitration,
Brownfield Devel opment Law and School
District/Education Law.

HeisChairman of the Michigan Department
of Environmenta Quality’sRougeRiver Re-
medial Action Plan Advisory Council and theMiddle 3 and Lower 2
Subwatershed Advisory Groupsandisamember of the Rouge River
Watershed Steering Committee, the State Bar of Michigan (Public
Corporation Law section), the Michigan Association of Municipal
Attorneysand the Dearborn Bar Association.

Kurt received his Juris Doctorate degree from Wayne State Univer-
Sty in1991, hisLL.M. degreein Labor Law from Wayne State Uni-
versity in 1993 and hisBachelor of Artsdegreein Political Science
from the University of Michigan in 1988. He works out of our
Livoniaofficeand can bereached by calling (734) 261-2400 or viae-
mail at khei se@cmda-law.com.

In Michigan, communitieswithin the Rouge River Watershed have
been operating under avoluntary Stormwater Permit for over ayear.
Each of the 42 communitiesin the Rouge Watershed have adopted a
Stormwater Pollution Prevention Initiative. Itisvital for communi-
ties not yet covered under a Stormwater Permit to begin planning
now for next year's Phase Two Stormwater Regulations.

On Wednesday, April 3, 2002, aday-long seminar on the Phase Two
Stormwater Regulations will be held at Cobo Hall in Detroit. The
seminar, hosted by the Southeast Michigan Council of Governments
(SEMCOG), isdesigned to provideinformation to communitieson
thenew regulations. Kurt Heise, an associatein our Livoniaoffice,
will serve asapanelist at the seminar and attend on behalf of thefirm
to answer any questionsthat participants may have.

If you have not received notice of the seminar, call our Livoniaoffice
at (734) 261-2400, and wewill work with SEMCOG to reserve aseat
for you. Kurt isaso available to meet with you, your consultants
and/or public works staff with any water and sewer, stormwater or
environmental issuethat you may have.

Kurt L. Heise
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MICHIGAN

Livonia

33900 Schoolcraft
Livonia, M1 48150
Telephone: 734.261.2400
Fax: 734.261.4510

Battle Creek

25 West Michigan Ave.
Suite 909

Battle Creek, M1 49017
Telephone: 616.963.7800
Fax: 616.963.4707

Farmington Hills

30555 Northwestern Hwy.
Suite 200

Farmington Hills, M| 48334
Telephone: 248.737.3333
Fax: 248.737.3330

OFrICE LOCATIONS

Marquette

307 South Front Street
Marquette, M1 49855
Telephone: 906.228.8263

Roseville

25509 Kelly Road

SuiteC

Roseville, M| 48066
Telephone: 586.775.5200
Fax: 586.777.6896

Traverse City

3939 M-72 East
Williamsburg, M1 49690
Telephone: 231.938.2888
Fax: 231.938.2988

Our Vision

ARIZONA

Phoenix

1850 North Central

Suite 1450

Phoenix, AZ 85004
Telephone: 602.207.2829
Fax: 602.207.6943

CALIFORNIA

Woodland Hills

21031 Ventura Blvd.

Suite 1200

Woodland Hills, CA 91364
Telephone: 818. 884.6666
Fax: 818.884.8677

GERMANY

Berlin, Germany
Manquen, Lokau & Partner
Rechtsanwadlte

Rheinstrale 45

12161 Berlin

To meld our legal expertise, professional support staff, technical resources and
variety of locations to deliver first rate legal services at a fair value to a full range
of business, municipal, insurance and individual clients.
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ON Law is a monthly publication from
Cummings, McClorey, Davis & Acho, P.L.C.

Comments and questions regarding specific ar-
ticles should be addressed to the attention of the
contributing writer. Remarks concerning miscel-
laneous features or comments to the editor should
be addressed to the attention of Jennifer Sherman.

CMDA- ON Law

33900 Schoolcraft

Livonia, Michigan 48150
1-800-865-7222 ext. 223
www.cmda-law.com

E-Mail: cmda@cmda-law.com

Editor-in-Chief/Graphic Designer:
Jennifer L. Sherman

ON Law is intended for informational purposes only and
should not be used as a substitute for individual legal ad-
vice. Please consult an attorney regarding your particular
situation.
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