CuMMINGS*McCLOREY

CIMIDIA

Davis é—’ AcHO,P.L.C.

A MONTHLY PUBLICATION FROM CUMMINGS, McCLOREY, DAVIS & ACHO, P.L.C.

ON LAw

MuNICIPAL, BUSINESS anD INDIVIDUAL CLIENTS

Recrve POSITIVE RESULTS rom
CummINGS, MCCLOREY, DAVIS 6 ACHO, P.IL.C.

ttorneys from Cummings, McClorey, Davis
A & Acho handle numerous litigated matters each
year. Asyou can imagine, some cases are rela
tively simple while others can be more complex. Regard-
less of the size or intensity of the case, our highly skilled
and experienced attorneys work hard to receive positive
results for our clients. We thought you would enjoy read-
ing about some cases that we recently won for our cli-
ents. A few victories that we are especialy proud of are
described below. To respect the privacy of our clients,
their names have been purposely left out.

Popular Concert Venue Not Liable

Joe Seward, a partner in our Livonia office, defended a
popular concert venue in metropolitan Detroit when a
man filed suit claiming his second vertebrae was fractured
while attending a concert there. The man, who was drink-
ing heavily, repeatedly got up from his seat and stood in
the aisle. Each time he did this, personnel from the the-
atre told him to sit back in his seat. After he continued to
ignore personnel, he, along with his girlfriend, was es-
corted out of the venue. Outside the venue, police offic-
ers from the community were present and took him to
the police station. He was later taken to the hospital
after complaining about neck pains. He was diagnosed
with having a fractured second vertebrae. He brought suit
against the concert venue claiming the personnel escort-
ing him out of the building caused the injury. Joe, an
experienced litigation attorney, presented overwhelming
evidence that the man’s neck injury existed before attend-
ing the concert. He succeeded in convincing the jury of
this fact and received a No Cause jury verdict for the con-
cert venue.

Trip and Fall - Sore Not to Blame

On August 24, Chris Cooke, a partner in our Traverse
City office, received a No Cause jury verdict. He repre-
sented a magjor department store in a dlip and fall action
brought by afemale plaintiff and her husband. The plain-
tiff alleged that the store was negligent for allowing asmall
tear to exist on alarge rubber backed floor mat, for using
the mat in the first place and for alowing an accumula-
tion of water to gather in the vestibule. She claimed she
tripped on atorn mat and stumbled through the vestibule
falling on her knees. The plaintiff continued to have prob-
lems with her right knee and, 9 months later, had ar-
throsporic surgery. Her surgeon related this to her fall at
the store.

CMDA succeeded in excluding her wage loss claim and a
subsequent surgery to her knee from evidence since the
plaintiff failed to supplement discovery answers. In clos-
ing arguments, the plaintiff’s attorneys black boarded
$200,000 in damages for pain and suffering and other non-
economic damages for her and her husband. Chris argued
that the store’s response to the water problem was rea-
sonable, under the circumstances, the mats were not torn
and the condition was open and obvious. The court re-
fused to direct a verdict in our favor, but the jury agreed
that the store was not negligent.

Woman Attacked by Stray Dogs- Who's to Blame?
Pat Moritz, a seasoned litigation attorney in our Livonia
office, received a unanimous jury verdict in the Wayne
County Circuit Court. The case involved a woman who
was attacked by two Pit Bulls and a German Shepherd in
front of the defendent’s house while walking to her car
on aresidential sidewalk. The plaintiff claimed that the
defendant either owned or harbored the dogs and should
be held liable for the attack. At the trial, it was proven
that our client did not own or harbor the dogs and that
they were strays that had terrorized the neighborhood
for severa days.

Bicyclist Injured- Police Officer Not Responsible
Pat Mortiz also obtained a unanimous jury verdict in Oak-
land County Circuit Court. The case involved a bicyclist
who claimed alocal police department’s patrol car struck
him while it was on an emergency run. The plaintiff suf-
fered multiple injuries and was hospitalized for several
weeks. At trial, CMDA proved that the plaintiff had
actually run into the patrol car and that the officer had no
chance to avoid the accident. Pat was also able to prove
that the plaintiff was legally intoxicated at the time.

In the past year, CMDA has obtained very favorable re-
sults for our clients. Our firm has obtained 42 voluntary
dismissals of law suits with no payments to the plaintiff
whatsoever; 24 summary judgments, without trial, result-
ing in the plaintiff in each case getting nothing; 12 jury
trials resulting in favorable verdicts for our clients, which
aso resulted in no payment for the plaintiff; and signifi-
cant, favorable results in the Court of Appeals and the
Michigan Supreme Court, some of which resulted in com-
plete dismissal of those cases and without any payment
to the opposing party.

Timothy Young, Managing Partner
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Profile

Attorne
f focuses his practice on municipal and gov-

nmental entity law, professiond liability defense,
employment and labor law and insurance defense liti-
gation. He received his Juris Doctorate from Michi-
gan State University’s Detroit Collegeof Law in 1997.

Jeff isamember of the State Bar of Michigan and the
Economics Club of Traverse City. He has published
severd articles, including If I1t's Not on Fox...It Could
Beln A Court Room Near You, which appeared in the
Michigan Defense Quarterly, and Searches of Sudents, Lockers & Automo-
biles, which appeared in LPR Publications.

He received his Bachelor of Arts degree in Political Science and English
Writing from Hope Collegein 1991. He can be reached at jnoorman@cmda-
law.com or by calling our Traverse City office at 231.938.2888.

Greg, a partner, focuses his prac-
tice on real estate, employment,
dternative dispute resolution, business,
contracts, estates and technology and
computers. Hereceived hisJuris Doc-
torate from the University of Detroit
School of Law in 1977.

He was recently elected to the State
Bar of Michigan's Board of Commissionersand is activein the
American Bar Association. Greg is a Councilmember with the
State Bar of Michigan’s Computer Law Section and has over
20 years of experience in technology and computer law.

Greg received his undergraduate degree, Magna Cum Laude,
from the University of Detroit in 1974. He can be reached at
gulrich@cmda-law.com or by calling our Livonia office at
734.261.2400.

UNDERSTANDING PRIvACY LAW:

WHAT YOU SHOULD BE AWARE OF WHEN E~MAILING FROM THE W ORKPLACE

Class letter, only faster? The level of security available in

the traditiona land-based method of sending letters or docu-
ments is not always found in the cyber communications world. In
fact, communications that go directly through a Web site may offer no
protections at all.

D id you think sending E-mail isjust as secure as sending a First

E-mail has facilitated the delivery of services around the world and
around the clock. It is in the workplace that privacy concerns have
grown more important. Unless a workplace E-mail communication is
encrypted and within the protection of a firewall, access to the mes-
sage can be readily obtained. An appropriate company-wide policy is
necessary to establish ground rules for use of technology and condi-
tions of use. Insiders, with unfettered system access, have to be a
primary concern for employers. Other employees expect their per-
sonal privacy will not be violated.

In the United States, we have not yet achieved a comfort level in deter-
mining what constitutes a violation of privacy in electronic communi-
cations. Some recently passed laws that govern e-commerce and the
privacy related to business transactions include the Children’s On Line
Privacy Protection Act and the U.S. Department of Health and Hu-
man Services rules under the Health Insurance Portability and Account-
ability Act of 1996. These rules clearly impact any business dealing
with private personal data. The widely announced Gramm-Leach-
Bliley Act for financial services has been the most recent attempt to
protect the use by third parties of communications between parties,
including by E-mail. However, a more comprehensive approach as is
found in Australia, Canada or the European community has not yet
arrived on American shores. Some aspects of the European Union's
Directive on Data Protection threaten trans-border movement of data

without adequate protection and may impact U.S. based business.

The best recommendation is to not use E-mail, voice mail or other
technology in any fashion that would violate work policy. The pre-
sumption should be that any communication on a workplace system
or communication into the workplace system from outside is without
any privacy protection and fully accessible to the management of the
company. The same holds true in the governmental setting, with even
greater ramifications, since public access to government information is
common.

Of particular concern to employers is the electronic record that can
result where workplace misconduct, including sexual harassment, dis-
crimination or other employment-related problems are stored in a sys-
tem.

Improvements in technology bring new issues and problems in com-
munication privacy. To avoid mistakes, do the following:
¢ Publish clear policies on use of technology and stored
information
< Limit use of technology by employees or users to protect
trade secrets and confidentiality
 Disclose how information will be used
¢ Maintain security of systems and user access
¢ Preserve evidence of cyber-attacks
¢ Maintain compliance with policies and laws
« Stay on top of technology law changes
« Do atechnology security audit

Our firm advises business, municipal and individua clientson the evolv-
ing state of privacy law and technology related issues. An experienced
attorney from CMDA can assist you in answering any, and all, of
your specific questions relating to privacy and technology law.

Gregory L. Ulrich
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It COULD BEIN A
Court RooM NEAR You

A CASEIN NORTHERN MICHIGAN DEMONSTRATES THE NEED FOR VIDEO SURVEILLANCE EQUIPMENT IN SQUAD CARS

Caught on Tape,” the thought that always comesto mind is

how fortunate police officers are to have video surveillance
equipment capturing everything doneand said during an arrest. But, as
with citiesthroughout the nation, many police departmentsin Michi-
gan use squad carsthat are not equipped with video surveillance equip-
ment. A recent incident in Northern Michigan, where an officer did not
have video surveillance equipment in his squad car, resulted in a 42
USC 1983 lawsuit.

D uring the many times I’ve seen “Most Dangerous Arrests

If video surveillance equipment is not available, an officer’ sbest de-
fensetoacivil rightslawsuit isgood judgment and accurate and com-
pletereport writing. The dilemmafacing the officer in this particular
situation was the compl eteness of hisreport and the reasonabl eness of
hisdecisiontoforcibly apprehend anindividual for violation of acity
ordinance.

Homeowners were sent aletter informing them that the power com-
pany was going to be coming through their neighborhood clearing
branches away from suspended wires. After the power company cut
thebranches, the plaintiff had aproblem with their procedure and threw
the branchesthat had collected in hisyard into the street. A neighbor
immediately called the policeto complain about what the plaintiff had
done, which the neighbor viewed asa* potential traffic hazard.” The
plaintiff wasasked by the officer to removethe branchesfrom the street
andtold him that if he did so, the officer would “ go away happy.” The
plaintiff refused and wasthen asked by the officer for hisidentification
so asimplecitation could beissued. Again, the plaintiff refused. The
plaintiff wasthen told that if he did not clean up the mess or produce
the requested information, a warrant for his arrest would be issued.
The plaintiff refused for athird time, cursed the officer and slammed
thefront door of hishousein the officer’sface. The officer wrote his
report and | eft.

Some time between afew minutes after this encounter and midnight
(approximately 6 hours), the concerned wife of the plaintiff cleared the
branches from the street. The exact time this occurred was disputed.
The plaintiff claimed thiswas donewhilethe officer sat in hissguad car
at the scene compl eting paperwork. Theofficer claimed he had no knowl-
edgethat “someone” had cleared the branchesfrom the street until he
drovepast the plaintiff’ sresidence several hourslater and after hisre-
port was submitted. The officer did not amend hisreport. Regardless,
the plaintiff admitted on deposition that he, personally, did not clear
thebranchesfrom the street and that it wasthe power company’smess
and, therefore, their responsibility.

Eight days after the officer submitted his report a warrant for the
homeowner’s arrest was issued. It was served that afternoon. The
officer traveled to the plaintiff’ sresidence where hefound himworking
inhisyard. Rather than encumber hishandswith paperwork, thewar-

rant wasleft in hissquad car. Theofficer informed the plaintiff of the
warrant and extended the opportunity to voluntarily accompany him
to the police station. The plaintiff refused, and instead demanded to
seethewarrant. Hewastold it wasin the car and he could seeit there.
The plaintiff wouldn’t budge and instead became even more belligerent.
Because of this, the officer attempted to handcuff the plaintiff and a
struggle ensued. The specific facts surrounding the struggleweredis-
puted, but the homeowner claimed he suffered atorn rotator cuff asa
result.

Thecriminal charges pending against the homeowner were dismissed
upon the Magistrate learning that the mess had been cleared. A lawsuit
alleging claimsof excessiveforce, falsearrest, falseimprisonment and
malicious prosecution wasfiled against the arresting officer. The of-
ficer was successful in getting thefal se arrest, fal seimprisonment and
mali cious prosecution dismissed ascivil rights' claimsbecause prob-
able cause for his arrest was established (the officer had ajudicialy
secured warrant).

The officer-defendant was unsuccessful, however, in disposing of the
plaintiff’sexcessiveforceclaim. The officer-defendant argued hewas
entitled to immunity from this claim aswell, but the court disagreed.
All claimsthat apolice officer used excessiveforcein the course of an
arrest, investigatory stop or other “seizure” should be analyzed under
the ForthAmendment and its* reasonabl €’ standard. The Supreme Court
states that:

[t]he*“ reasonableness” inquiry inan excessiveforcecaseis
an objective one: the question iswhether the officer’s ac-
tionsare“objectively reasonable” inlight of thefactsand
circumstances confronting them, without regard to their un-
derlyingintent or motivation.

Not surprisingly, whenever the word “reasonableness’ appearsin a
“standard,” the existence of afact questionisprobable. Accordingly,
the District Court allowed ajury to weigh the reasonableness of the
officer’sconduct.

The one device that could have precluded atrial in this matter was a
video tape documenting what specifically happened when thewarrant
was served. According to the officer, thisvideo tapewoul d have shown
theplaintiff poking himin the chest with hisfinger and elbowing himin
his stomach prior to being handcuffed, thereby warranting the use of
“reasonableforce.” However, neither the poking nor theelbowing was
mentioned in the officer’sfinal report. That iswhy itisnot only help-
ful to have video surveillance equipment documenting what happened,
but also that officers write accurate and complete reports. That case,
unfortunately, ended in asettlement that would have easily purchased
enough video camerasto equip every squad car inthecity (two). Maybe
alittleextra...

Jeffrey J. Noorman
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Livonia

33900 Schoolcraft
Livonia, MI 48150
Telephone: 734.261.2400
Fax: 734.261.4510

Battle Creek

25 West Michigan Ave.
Suite 909

Battle Creek, M| 49017
Telephone: 616.963.7800
Fax: 616.963.4707

Farmington Hills

30555 Northwestern Hwy.
Suite 200

Farmington Hills, M1 48334
Telephone: 248.737.3333
Fax: 248.737.3330

OFrrICE LOCATIONS

Marquette

307 South Front Street
Marquette, M1 49855
Telephone: 906.228.8263

Roseville

25509 Kelly Road

SuiteC

Roseville, MI 48066
Telephone: 810.775.5200
Fax: 810.777.6896

Traverse City

3939 M-72 East
Williamsburg, M1 49630
Telephone: 231.938.2888
Fax: 231.938.2988

Our Vision

ARIZONA

Phoenix

1850 North Central

Suite 1450

Phoenix, AZ 85004
Telephone: 602.207.2829
Fax: 602.207.6943

CALIFORNIA

Woodland Hills

21031 Ventura Blvd.

Suite 1200

Woodland Hills, CA 91364
Telephone: 818. 884.6666
Fax: 818.884.8677

GERMANY

Berlin, Germany
Manquen, Lokau & Partner
Rechtsanwélte

Rheinstral3e 45

12161 Berlin

To meld our legal expertise, professional support staff, technical resources and
variety of locations to deliver first rate legal services at a fair value to a full range
of business, municipal, insurance and individual clients.

IN ‘PRYYINOS
abpug 200tz
oL-IeN
dalvd
afersod 's'n
ails 14syd

CuMMINGS=MCcCCLOREY

C MDA

Davis &» AcHo,prP.L.C.

ON LAw is a monthly publication from
Cummings, McClorey, Davis & Acho, P.L.C.

Comments and questions regarding specific ar-
ticles should be addressed to the attention of the
contributing writer. Remarks concerning miscel-
laneous features or comments to the editor should
be addressed to the attention of Jennifer Sherman.
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ONLaw is intended for informational purposes only and
should not be used as a substitute for individual legal ad-
vice. Please consult an attorney regarding your particular
situation.
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