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SARBANES-OXLEY ACT SECTION 501
n the late 1990s many stocks experienced rapid price acceleration 2 Limits the supervision of security analyststo per-
that was difficult to justify, even when using the most optimis- sonswho are not involved in investment banking
tic measures of value. Internet stock prices rose even more dra- activities; and
matically than the rest of the market. This rapid price appreciation 3) Prohibitsabroker-dealer from retaliating or threat-

has since been labeled the “ Internet stock bubble.” The stock bubble
was at least in part due to publicity and hype put out by such noted
stock analysis as Jack Grubman of Solomon Smith Barney and Henry
Blodgett of Merrill Lynch.

The stock bubble collapsed throughout 2000 and 2001, causing many
stocksto losevalue and leaving investor’s portfolios decimated. Many
Internet companies whose stocks had traded at high price to earnings
multiples went out of business, others now trade for a small fraction
of their al time high. The public outcry that followed the collapse of
stock prices resulted in the investigation of analysts' practices by the
Securities Exchange Commission and the National Association of Se-
curities Dealers, aswell as numerous statesAttorney Generals. These
investigations showed that analysts' advice often lacked objectivity.
In April of 2002, New York State Attorney General Elliott Spitzer,
stated that Merrill Lynch’s “supposedly independent and objective
advice was tainted and biased by a desire to aid Merrill Lynch'sin-
vestment banking business.”

In an effort to address such conflicts of interest and to improve corpo-
rate governance, on July 30, 2002, President Bush signed the Sarbanes-
Oxley Act of 2002 into law. The purpose of Sarbanes-Oxley is to
restore and improve investor confidence in the equities markets. Sec-
tion 501 of the Act is designed to address conflicts of interest involv-
ing the research analyst community, and to prevent investors from
being misled by self-interested analysts who stand to gain by giving
investorstainted advice. Section 501 seeksto improve the objectivity
of analyst research and requires corporations and analysts to provide
more useful and reliable information to theinvesting public.

Section 501 protectsinvestors by placing restrictions on potential con-
flicts of interest. Specifically, the Act:

Q) Prohibits analysts from obtaining pre-publication
clearance of research reportsby anaystsemployed
by broker-dealers who are engaged in investment
banking activities;

ening to retaliate against an analyst who makes an

adverse or unfavorablerecommendation on astock.
TheAct further seeks to protect the investing public by defining peri-
ods during which brokers or dealers who participate in public offer-
ings must refrain from publishing research relating to that stock and to
assure that analysts are separated by informational partitions from
those involved in the investment banking activities.

In addition, in each stock research report, brokers and dealers must
now disclose conflicts of interest, including whether the analyst hasan
investment in the stock, received any compensation from the issuer,
whether theissuer isaclient of the broker-dealer and whether the ana-
lyst received compensation with respect to the research report. It also
requires disclosure of any other conflicts of interest that are material
to investors.

The Security Exchange Commission must make the Section 501 effec-
tive by issuing rulesimplementing the law no later than July 30, 2003.
Whileit isdifficult to prevent a determined wrongdoer from defraud-
ing theinvesting public, the new provisions of the Sarbanes-Oxley Bill
should be seen asagreat stride toward resolving what has always been
an inherent conflict of interest in the investment world.

Grubman and Blodgett have been discredited, and a number of large
Wall Street firms have agreed to fines and penalties for their role in
deceiving and defrauding investors. Hopefully, the Sarbanes-Oxley
Act will prevent futureinvestorsfrom being misled by Wall Street and
restore public confidence in the equity markets.

If you have any questions on this or any other matter relating to your
investments or legal issues, please contact one of our highly-skilled
attorneys.

Robert J. Hahn

Attorney Profile

obert J. Hahn, a partner in our Farmington Hills office, focuses his practice on Corporate and

Commercial Litigation, Securities and Real Estate. He is a member of the State Bar of Michigan
(business section) and the German American Lawyers Association. In his free time, Mr. Hahn partici-
pates in the Livonia YMCA Tennis League. He has given many speeches and lectures on a variety of
topics relating to Corporate Law throughout his legal career.

Mr. Hahn received his Juris Doctorate degree from the Detroit College of Law in 1986, his Master of
Law degree with a concentration in Corporate and Financial Law from Wayne State University in 1992
and his Bachelor of Business Administration degree from Western Michigan University in 1982.
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MicHIGAN MuNicIPALITIES NEeED TO KNow HIPAA

THE DEADLINE FOR MANDATORY COMPLIANCE WITH
HIPAA PRIVACY RULES Is APRIL 14, 2003.

INTRODUCTION

0 Michigan townships really need to know the Health Insurance

Portability & Accountability Act (HIPAA)? After al, the Act

only regulates hospitals, doctors and those medical people who
deal day-in and day-out with patients and medical records . . . right?
Wrong. Congress had bigger plansin mind when the Act took effect in
1996. Asaresult, HIPAA does affect Michigan townships. Severe fed-
eral, civil and crimina penalties for violation of HIPAA are at stake, so
read on because Michigan municipalities need to know HIPAA.

OVERVIEW

To improve the efficiency and effectiveness of the health care system, the
Health Insurance Portability and Accountability Act of 1996 included
“Administrative Simplification” provisions that required the Department
of Health and Human
Services to adopt na
tional standards for
electronic health care
transactions. At the
same time, Congress
recognized that ad-
vances in electronic
technology could
erode the privacy of
health information.
Consequently, Con-
gress incorporated
into HIPAA provi-
sions that mandated
the adoption of Fed-
eral privacy protec-
tions for individually
identifiable hedlth in-
formation. The Pri-
vacy and Security
Rules providethefirst
comprehensive Fed-
era protection for the
privacy and security
of hedth information.
The Rules are carefully balanced to provide strong protections that do not
interfere with patient access to, or the qudlity of, health care delivery.*

SEMINAR INFORMATION:

A GUIDE TO COMPLIANCE:
HEALTH INSURANCE PORTABILITY
AND ACCOUNTABILITY ACT

FRIDAY, APRIL. 11
AND
MONDAY, APRIL 28

9 A.M. - NOON

COST: $200 PER PERSON
($125 PER PERSON IF YOU ARE A CMDA CLIENT.)
PRICE INCLUDES PRESENTATION MANUAL AND
CONTINENTAL BREAKFAST.

CMDA'’S LIVONIA OFFICE:
33900 SCHOOLCRAFT
LIVONIA, MICHIGAN 48150

RESERVATIONS ARE REQUIRED.
PLEASE CALL OUR LIVONIA OFFICE AT
(734) 261-2500 TO REGISTER.

Three types of entities are identified by HIPAA as “covered entities” and
are required to comply with the Rules. These include hedth plans, heath
care clearinghouses and health care providers who transmit any health
information in eectronic form in connection with a transaction covered
by theAct. Generaly speaking, HIPAA regulates a covered entity’s abil-
ity to use or disclose health information. While HIPAA permits limited
use and disclosure of an individual’s health information for treatment,
payment and health care operations, the Rules implement new restric-
tionson disclosuresfor such things as marketing and research, unless proper
authorization is obtained from the individual.

The general misconception is that if you are not involved primarily in
hedlth care, HIPAA will not affect you. What is not understood is that
HIPAA is far-reaching; the Rules protect health information even as it
travels outside the confines of the health care industry. As a result, both
hedlth care and non-hedlth care entities, such as accounting firms, tran-
scription services, legal firms, record storage facilities and yes, Michigan
townships, are subjected to HIPAA, and risk severe penalties for non-
compliance.

EMERGENCY MEDICAL SERVICES-

THINK “CoVvERED ENTITY”

HIPAA defines a health care provider as a provider of medica or health
services and any other person or organization who furnishes, bills or is

paid for health care in the normal course of business. As aresult, govern-
ment sponsored emergency medical services (EMS) are “covered” and are
required to comply with HIPAA's rules and regulations. (Please note your
township may provide other medical services “covered” by HIPAA.)

Of course, you have carefully noted that HIPAA specifies that only health
care providers who transmit any health information in electronic form in
connection with a transaction covered by the Act are actually covered.
Remember . . . HIPAA is far-reaching. Assume your EMS department
relies on a third-party billing or claims processing center that transmits
health information in eectronic form on your behalf — your EMS is till
considered a “covered entity.” In other words, you cannot “get around”
HIPAA by outsourcing. (In fact, most billing or claims processing centers
fall within the definition of health care clearinghouses, and as such, are dso
“covered” by HIPAA.) In this situation, HIPAA identifies the third-party
billing or claims processing center as a “business associate,” and requires
that you, as a “covered entity,” enter into a “business associate contract”
for the restricted use and disclosure of protected health information.

Simply stated, if your township provides emergency medical services or
other medica services, it is strongly recommended that you review inter-
nal policies and procedures to ensure compliance with HIPAA require-
ments. Be aware that HIPAA creates new privacy rights for the individu-
als you treat — rights you must recognize and understand. Townships
should aso identify their “business associates’ and obtain assurances from
each that health information will remain protected.

HEALTH PLANS OR EMPLOYERS . . . WHO IS COVERED?
Congress was well aware that employers routinely receive, review, process
and access employee health information in their capacities as health plan
sponsors and hedlth plan administrators. Mandating new privacy guidelines
for hedlth plans aone would ignore an employer’s ability to access and use
employee hedth information in ways inconsistent with the Rules. As such,
even though HIPAA does not identify an “employer” as a “covered entity,”
an employer, in its capacity as a plan fiduciary, is required to implement
certain privacy policies and procedures on behdf of the covered hedlth plan.
In this way, Congress ensures the privacy and protection of employee hedlth
plan information while in the hands of the non-covered-employer.

To determine how your township, as an employer offering a health plan,
may be subjected to HIPAA, one should consider the type of health plan
offered, as well as the relationship of the township to the hedlth plan. For
example, is the township a plan sponsor? Is the plan sdf-insured? Depend-
ingonitsrolein receiving, reviewing, processing or accessing protected hedlth
information, the township may be required to amend its hedlth plan, draft
and implement certain privacy policies and procedures, designate a privacy
officer and provide employees notice of their enhanced rights under HIPAA.
No options. The requirements are mandatory and for most hedlth plans, the
deadline for compliance is only weeks awvay — April 14, 2003!

CONCLUSION

HIPAA is demanding. Michigan townships will need to review thor-
oughly, and in most cases, to amend and implement internal policies and
procedures to obtain compliant status. This will undoubtedly require
financial expenditures and highly concentrated efforts. The good news
is this— HIPAA is riddled with a “reasonableness’ standard. In other
words, while HIPAA reguires Michigan townshipsto take action, HIPAA
a so allows Michigan townshipsto act within “reason” and to make “good
faith” judgments on how best to protect the health information in its
possession.

With the Privacy Rule compliance deadline looming, Michigan town-
ships need to know HIPAA and to assess their risk for violation. Please
contact Jana M. Berger in our Livonia office with any questions relating
to HIPAA. She can be reached at (734) 261-2400 or jberger@cmda-
law.com.

1 United Sates Department of Health and Human Services, Office of Civil Rights, Sandards for Privacy of Individually
Identifiable Health Information, December 3, 2002.

Jana M. Berger
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MICHIGAN

Livonia

33900 Schoolcraft
Livonia, M| 48150
Telephone: 734.261.2400
Facsimile: 734.261.4510

Battle Creek

25 West Michigan Ave.
Suite 909

Battle Creek, M| 49017
Telephone: 269.963.7800
Facsimile: 269.963.4707

Farmington Hills
30555 Northwestern Hwy.
Suite 200

Farmington Hills, M| 48334

Telephone: 248.737.3333
Facsimile: 248.737.3330

OrrICE LOCATIONS

Marquette

307 South Front Street
Marquette, M1 49855
Telephone: 906.228.8263

Roseville

25509 Kelly Road Suite C
Roseville, M1 48066
Telephone: 586.775.5200
Facsimile; 586.777.6896

Traver seCity

3939 M-72 East
Williamsburg, M1 49690
Telephone: 231.938.2888
Facsimile; 231.938.2988

ARIZONA

Phoenix

1850 North Central

Suite 1450

Phoenix, AZ 85004
Telephone: 602.207.2829
Facsimile: 602.207.6943

Our Vision

CALIFORNIA

Riverside

3801 University Avenue
Suite 700

Riverside, CA 92501
Telephone: 909.276.4080
Facsimile: 909.276.4405

Woodland Hills

21031 VenturaBlvd.

Suite 1200

Woodland Hills, CA 91364
Telephone: 818.884.6666
Fascimile: 818.884.8677

GERMANY

Berlin, Germany
Manquen, Lokau & Partner
Rechtsanwaélte

Rheinstral3e 45

12161 Berlin

To meld our legal expertise, professional support staff, technical resources and
variety of locations to deliver first rate legal services at a fair value to a full range
of business, municipal, insurance and individual clients.
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ON Law is a monthly publication from
Cummings, McClorey, Davis & Acho, P.L.C.

Comments and questions regarding specific ar-
ticles should be addressed to the attention of the
contributing writer. Remarks concerning miscel-
laneous features or comments to the editor should

be addressed to the attention of Jennifer Sherman.

CMDA- ONLaw

33900 Schoolcraft

Livonia, Michigan 48150
1-800-865-7222 ext. 223
www.cmda-law.com

E-Mail: cmda@cmda-law.com

Editor-in-Chief/Graphic Designer:

Jennifer L. Sherman

OnLaw is intended for informational purposes only and

should not be used as a substitute for individual legal

advice. Please consult an attorney regarding your par-

ticular situation.

Would you like to reference previous

issues of ONLaw?

View them on-line at www.cmda-law.com
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